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Abstract

A “super-statute” is a hybrid of an entrenched law, and an ordinary statute, which establishes a framework of state policy, and over time “sticks” in the public culture. This paper employs the concept of a super-statute to consider the Employment Relations Act 2000 (ERA). It is argued that ERA’s potential status as a super-statute is principally dependent upon the plausibility of trade unions and collective action in the contemporary workplace and broader society. The paper concludes that unions’ ability to act as agents of change in influencing attitudes toward collective action will greatly determine the longevity of ERA.       
INTRODUCTION 
Legal systems commonly distinguish between entrenched laws, which require a super-majority of the legislature for amendment or repeal, and ordinary statutes, which may be amended or repealed by a simple majority vote. New Zealand statutes can be distinguished in this way, although, at present, only certain provisions of the Electoral Act 1993 are formally entrenched. However, a third category of statutes can be identified. These are laws that are not entrenched but are difficult to remove in practice because of their broad acceptance by society. Eskridge and Ferejohn (2001, p. 1216) identify this hybrid as a “super-statute”, that is, a law or series of laws, that seeks to establish a new normative or institutional framework of state policy, and over time “sticks” in the public culture. Akin to moral principles, super-statutes guide behaviour beyond the precise words of the statutory text and may be domestic manifestations of international obligations.  The longevity of super-statutes arises from their “stickiness” rather than any constitutional difficulties faced in amending or repealing them. And so, while these laws may be annulled by a simple majority in the legislature, this is politically implausible. 

In New Zealand, human rights laws, notably the New Zealand Bill of Rights Act 1990 (BORA), the Human Rights Act 1993 and the Privacy Act 1993, qualify as super-statutes. Important institutions, notably the Human Rights Commission and the Office of the Privacy Commissioner, have been established to implement these new legal norms. Government also takes these statutes seriously, for example, requiring policy to be formulated in accordance with human rights (Ministry of Justice, 2004). Generally, the informing principles of these statutes shape lived experience in a fundamental way. (Legislation that lacks many of these qualities and yet may qualify for super-statute status includes the Reserve Bank of New Zealand Act 1989, which puts monetary policy beyond government control, and the Fiscal Responsibility Act 1994, which mandates balanced budgeting.) 
The Employment Relations Act 2000 (ERA) guarantees important human rights, notably freedom of association, and honours international treaty obligations arising from New Zealand’s membership of the International Labour Organization (ILO). ERA establishes institutions, notably the Employment Relations Authority, and has a significant impact on many people’s day-to-day lives. But its stickiness is not certain. Indeed, as recently as 2005, the National Party included abolition of ERA in its election manifesto (National Party, 2005), and certain influential groups in society, such as the New Zealand Business Roundtable (NZBR), strongly oppose ERA at a level of principle (see, for example, NZBR, 2005). 
This paper employs the concept of a super-statute to consider whether ERA has stuck in the New Zealand public culture in the way, for example, of human rights legislation. It seems unimaginable that a New Zealand government would, in the foreseeable future, repeal anti-discrimination legislation: is it also unimaginable that ERA might be repealed?     

KEY PRINCIPLES OF ERA  
Various principles inform ERA. These include good faith in employment relations; freedom of association; dispute resolution through mediation rather than the courts; and compliance with international treaty obligations. But the two distinct yet related goals of “acknowledging and addressing the inherent inequality of power in employment relationships” and “promoting collective bargaining” appear to go to the root of ERA. Certain technical provisions could be removed from ERA without affecting its integrity but, if these principles and their correlative provisions were removed, it seems that ERA would lose its raison d’être. Yet, despite its close link to collective action, addressing an imbalance in bargaining power is not peculiar to ERA.    

For many commentators, typically lawyers and academics, it is axiomatic that inequality of power inheres in the employment relationship. As Kahn-Freund (1977, p. 6) observes, employees are generally in “a position of subordination and submission”, notwithstanding the fundamental legal principle of freedom of contract. The presumption of inequality of bargaining power is disputed by laissez faire economists (see, for example, Hogbin, 2006). Less expectably, most employees reject the proposition of an imbalance in bargaining power. In their research, Waldegrave, Anderson and Wong (2003, p. 100) found that only 7% of employees surveyed thought that employers had more bargaining power than employees. In contrast, 29% of employers thought they had more bargaining power than employees. 

The inclusion of a mandatory personal grievance procedure in the Employment Contracts Act 1991 (ECA), which was enacted by a neo-liberal government, indicates the pervasiveness of the perception of power imbalance among lawmakers. The traditional solution to the power imbalance problem is to permit employees to act collectively, normally through registered trade unions. But granting employees freedom of association, as ECA did, is unlikely to be sufficient to balance bargaining power in normal situations. Thus, commenting on the freedom of association provisions of ECA, Geare (1993, p. 19) observes
in most situations employees can choose to associate with other employees – but whether they can “advance their collective employment interests” is a question of power. The law does not prevent employees from trying to act collectively, and negotiate a collective employment contract (CEC). It does not however give them the right to choose to do so. If their employer wants individual employment contracts (IEC’s) and is more powerful, the employer has the choice.         

(It is plausible that, in certain situations, such as small and medium enterprises, collective action may not equalise employee-employer bargaining power but may weight it heavily in unions’ favour.)
ERA goes further than guaranteeing freedom of association: it seeks to actively promote collective action by privileging unions as employees’ “natural” bargaining agents. While ERA is explicit in its aim to counterbalance employer power, the mandatory protections included in ECA and other employment relations legislation indicate that policymakers can take account of an imbalance in bargaining power without promoting collective action. Indeed, a minimum code of mandatory contractual terms, incorporated into every employment contract, arguably provides a socially-acceptable degree of bargaining power equalisation. And a concept of a minimum code does seem entrenched in the New Zealand public culture. The Minimum Wage Act 1983, which survived neo-liberalisation of employment relations, is only the latest statute to continue a century-long tradition of minimum wage legislation in New Zealand (Martin & Immervoll, 2007). Personal grievance procedures were a key feature of ECA. Furthermore, while the Holidays Act 2003 extended the scope of statutory leave, the principle of mandatory holidays is long established. Therefore, because mandatory protections are not unique to ERA, collective action via privileged union agency can be identified as the defining feature of that Act. If ERA is to be considered a super-statute, the idea of collective action effectuated through union agency must stick in the public culture. Unions must, however, be plausible in the contemporary workplace and must be able to favourably influence general attitudes to collective action, into the future.        

UNION PLAUSIBILITY 
It is submitted that, if ERA is to stick in the public culture, union agency must be plausible in various ways. First, it must be plausible in the contemporary socio-economic context, with its particular feature of globalisation. Second, union agency must be plausible to different groups in society, including: employees, social movements, employers, government and the general public.
Context of globalisation 
Eskridge and Ferejohn (2001, p. 1276) observe that “super-statutes both contribute to and feed off social norms”. A potential super-statute must be obviously consonant with its socio-economic context if it is to stick in the public culture. Thus the commercialisation of New Zealand society, beginning in the mid-1980s (see, generally, Easton 1997) set the scene for the broadly laissez faire ECA. The extant industrial relations legislation, based on the award system, became incompatible with its social context and generally disbelieved. (See Deeks & Rasmussen, 2002, pp. 35-38, for a contextualisation of historical industrial relations legislation in New Zealand.) 
The cluster of developments termed globalisation presents the most important contemporary challenge to union plausibility. Under the conditions of the current form of globalisation, the mobility of capital has led countries to compete with one another to attract foreign investment, with liberalisation of labour laws being seen as one way of achieving competitiveness. The industrial relations tripod of organised labour, employer’s groups and government, which has prevailed since the 1930s and informs the ILO, has become distorted as more power accrues to multinational enterprises. Furthermore, the composition of the workforce has changed from a core of ethnically homogenous, male workers to include multiethnic and female components. This demographic shift in the workforce, which is a partial consequence of globalisation, has weakened pre-existing solidarities. Work patterns have also changed, with job fragmentation; expectations of flexibility; and 24/7 business hours becoming normal (Hyman, 2002, p. 8). The concentrations of large numbers of workers in shared workplaces during common work times, which favoured unionisation, are increasingly disappearing. Fragmentation of the workforce that sees manufacturing jobs and, increasingly, higher skill work, outsourced to low wage economies necessarily impacts on unions and their members. Simply, in developed economies, fewer people in the private sector work in the ways that previously favoured collective action. Globalisation is, then, fundamentally inimical to collective action, and yet unionisation and globalisation are not wholly incompatible. 
First, as the body of international law needed to facilitate globalisation has proliferated, nation states have become increasingly important as “agencies that create and abide by the law” (Hirst & Thompson, 1996, p. 194). Within countries, neo-liberal measures consonant with globalisation – deregulation, competition and privatisation – have paradoxically led to more regulation (Taggart, 2005, p. 627). The proliferation of technical rules that accompany globalisation must be overseen by efficient bureaucracies. And these bureaucracies, whose staff include significant numbers of non-market oriented, social science graduates, are often highly unionised. 
Second, just as it would be a mistake to assume that the existence of the national state hinders globalisation, so it would be wrong to assume that unionism, and globalisation and its correlative practices, such as offshore outsourcing, are incompatible. Indeed, unions perform an important function in rationalising and normalising globalisation-oriented practices. Like corporations, unions are rule-bound and rational organisations with specific goals, and should, therefore, be preferable to deal with, from an employer’s perspective, than a mass of potentially emotional workers. Union negotiators perform an agency function that insulates management from rank and file interaction. This agency function also rationalises unsuccessful negotiation and unpopular decisions. When unions gain some concessions, they legitimate the management decisions that otherwise go against their members’ interests. Union intermediation makes possible what have been colourfully described as “dead rat” deals (see, for example, Mulrooney, 2007). (Of course, it is not suggested that more advantageous results could be achieved for the majority of employees without union intermediation.) Generally, while organised labour may present alternative models to neo-liberal globalisation (see, for example, Conway, 2006), it also contributes to the ordered restructuring of firms and broader society in accordance with neo-liberal globalisation. Structured negotiations between unions and employers allow events with considerable emotional impact and the potential for social disorder to be rationalised, and thereby defused.      
Plausibility to employees 
The plausibility of the collective bargaining features of ERA greatly depends on the extent to which employees consider unions to be their natural bargaining agents. Employees’ preference for union agency may be indicated by union membership density, which is the expression of union membership as a percentage of the number of wage and salary earners in employment (Harbridge & Hince, 1993, p. 234). The lower the union density, the less plausible legislation predicated on the presumption of the naturalness and efficacy of collective action becomes.   
When ECA came into effect in 1991, union density was 65% (Harbridge & Hince, 1999, p. 228). In 1999, the year before ERA commenced, union density had fallen to 21% (Blackwood, Feinberg-Danieli & Lafferty, 2005, p. 2). In the first five years of ERA, union density had increased marginally, from its historical low, to 22% (Blackwood, Feinberg-Danieli & Lafferty, p. 6). While these figures may indicate a causal connection between legislative provisions and union density, an ideological shift in society may have rendered legislative distinctions, such as between ECA and ERA, largely irrelevant. According to Sloan (1999, p. 16), in the 1980s and 1990s, union membership fell around the world but not only where labour markets were liberalised. Universal individualisation of society had the most deleterious effect on collective action, rather than inimical legislation. However, it seems more likely that the mindset of the workforce has become divided, as indicated by the significantly different union densities for the public and private sectors shown in Table 1 below.

Table 1: Union density – public and private sectors in selected countries (2005) 
	Country
	Union density

	
	Whole workforce
	Public sector
	Private sector

	New Zealand
	22%
	70%
	14%

	Australia
	23%
	47%
	17%

	UK
	26%
	59%
	17%

	USA
	13%
	37%
	8%


Source: Blackwood, Feinberg-Danieli and Lafferty (2006, p. 6)

Common with the countries illustrated in Table 1, Canada experiences a dramatic pattern of distinction between unionisation in the public and private sectors. In 2003, the Canadian workforce had an overall union density of 31%, with a density of 72.5% in the public sector but only 18% in the private sector (Crow & Albo, 2005, p. 14). In Australia, as Work Choices (the ideologically driven strategy of promoting individual employment agreements through financial incentives) takes effect, union membership has fallen further. In 2006, 43% of the public sector workforce was unionised but only 15% of the private sector (Australian Bureau of Statistics, 2007). However, there are pockets of resistance. For example, less than 3% of university staff in Australia has switched from collective to individual agreements and those union members who have done so are mainly non-academic executives (Anon., 2007).
Thickett, Walsh and Harbridge (2004, p. 39) conclude that “a clear trend is emerging that collective bargaining in New Zealand is becoming a public sector phenomenon”.  In 1985, when overall union density was 66% in New Zealand, public sector density was the same as 2005, 70%, but private sector density, at 65%, was roughly on par with the public sector (Harbridge & Hince, 1993, pp. 226-228). The contemporary plausibility of union agency outside the public sector must therefore be moot, and the distinction between the public and private sectors is ripe for political advantage taking. Thus, Wilkinson (2007), the National Party Industrial Relations Spokeswoman, has indicated that a National-led government would pursue different goals for employment relations in the public and private sectors.      

The plausibility of collective action in the future greatly depends on unions’ ability to adapt to changing circumstances. According to Deeks and Rasmussen (2002, p. 294), unionism in New Zealand is primarily an economic form of unionism. Retaining this basic role as bargaining agent, unions can consolidate in traditionally unionised areas by offering individual services, for example, travel discounts and insurance (Hyman, 2002, p. 9). But, with more imaginative approaches, unions can expand their reach into areas where recruitment has proved difficult historically, such as the so-called McJobs sector. UNITE and the Service and Food Workers Union, for example, have been successful “in targeting mostly young workers in the fast food and casino industries” (Blackwood, Feinberg-Danieli & Lafferty, 2005, p. 9), by demonstrating their flexibility and ability to improve conditions of employment. 
Plausibility to social movements
Little more than a quarter (27%) of members join unions for direct economic benefits, while a similar number (24%) join for ideological reasons (according to research by Tolich & Harcourt, 1999, into membership of the Engineering, Printing and Manufacturing Union). Consequently, it seems that unions may have significant scope for augmenting their traditional role of economic agent for their members. In particular, unions may reach out to popular movements seeking social justice, such as for fair trade (Hyman, 2002, p. 13). Moving beyond a narrow focus on remuneration is consonant with the heterogeneous concerns of multi cultural, mixed gender workplaces, and engagement with general social issues may attract younger members. Generally, when unions are plausible partners for social movements, they are likely to be viewed as a pillar of civic society, rather than simply advocates for their members’ economic interests.            

Plausibility to employers 
The rationality of unions and the attraction this quality should hold for employers has been noted. If workplace conflict is inevitable, dialogue and deliberation can, nevertheless, ensure that reasonable results are achieved through rational means (Mouffe, 2005, p. 130). In this way, employer-union relations can be agonistic, as between adversaries, but not antagonistic, as between enemies (Mouffe, 1999, p. 757).
The influential NZBR appears implacably opposed to union privilege. Business New Zealand, the largest employers’ representative body, would also prefer the ECA approach to union agency (Burton, 2004, p. 143). Nevertheless, it implicitly accepts the pluralist, tripod model of employment relations that underpins ILO principles and ERA, and has participated in joint work with the New Zealand Council of Trade Unions, notably on productivity. Many workplaces have joint health and safety committees that are a promising form of workplace “partnership”. Cooperation of this nature requires good faith on the part of both employers and unions, and active promotion by government. When workplace “partnerships” exist, unions may become perceived by employers as an essential feature of that workplace.  
Plausibility to government 
It has been argued that a feature of a super-statute is its acceptance by all branches of government. It is trite that the fate of ERA ultimately lies with the composition of a future legislature. A Labour-led government would certainly retain ERA, but its fate under a centre-right government is less obvious. The National Party’s 2005 election manifesto included proposals to repeal ERA (National Party, 2005). However, the social division that labour reforms have led to in Australia (see, for example, Gittens, 2007), may lead a pragmatic, centre-right government to consider that its goals can be achieved without challenging union privilege. Indeed, Wilkinson (2007) states
National does not intend to repeal the current Employment Relations Act, but we do intend to change the direction away from more and more detailed prescription of the bargaining process and more attempts to legislate against necessary processes of change in the commercial world. 
It is also noteworthy that, while ERA privileges union agency in a way that National’s ECA did not, the two statutes share important commonalities. Under both Acts union membership is voluntary. And, beyond minimum code and personal grievance provisions, parties agree terms of employment amongst themselves. 
Of the executive branch, Treasury, having rigorously pursued a neo-liberal agenda, seems most likely to be inimical to unions. (See McKinnon, 2003, for an analysis of Treasury’s ideology since the mid 1980s.) Yet the focus of both Treasury (see, for example, Mersi, 2005) and organised labour (see, for example, NZCTU, 2006) on productivity suggests opposition is not inevitable. Besides, in theory, at least, the approach of the executive to unions is decided by the government of the day.   
By endowing the Employment Relations Authority with adjudicatory power, ERA created tension with the courts (Chapple, 2007), and the judiciary has displayed inimicality to ERA. Judicial interpretation of legislation plays an important role in establishing the plausibility of that legislation. For example, the courts demonstrate how seriously they take human rights legislation by creatively blending it with the common law (Elias, 2003, p. 157). But, whereas the common law has proved a fertile ground for developing individual rights, the same is not true for collective action. Freedom of association is not a principle of the common law (Butler & Butler, 2005, p. 444), and common law judges have often thwarted the aspirations of unions (see, for example, Friedmann, 1972, p. 150). Furthermore, BORA’s guarantee of freedom of association is not tantamount to recognising collective industrial action as a human right (Butler & Butler, p. 450). Indeed, freedom of association is generally seen as freedom from compulsory unionisation, even though, as ECA demonstrated, substantive freedom of association is not guaranteed unless collective action is fostered.  

Erskine and Ferejohn (2001, p. 1247) argue that super-statutes should be interpreted liberally with a particular emphasis on adherence with purpose and informing principles, as the Court of Appeal has, for example, approached BORA. In contrast, the Court of Appeal has interpreted ERA conservatively with a narrow focus on the text, rather than principles, notably the principle of good faith. As Caisley (2004, p. 175) observes, “the Government cannot have foreseen or intended that the new good faith obligation would be treated as a mere codification of the common law”.          

Plausibility to general public
It is submitted that the plausibility of ERA to the general public is greatly dependent on the extent to which it is perceived to have kept peace in the workplace. Statistical proof regarding workplace harmony may not be persuasive for the general public. Work stoppages in sensitive areas, such as hospitals, may have disproportionate effects on the public’s perception of ERA’s efficacy. Furthermore, as Rasmussen and Ross (2004, p. 21) observe that “an overriding influence on [people’s] attitudes is what they read and hear through the media”. The authors conclude that the key feature of the media’s reporting on ERA is “the traditional focus on dramatic events and personalities…where the reporting of disputes and disagreement was more prevalent than constructive dialogue and agreement” (Rasmussen & Ross, p. 36).  
Briggs (2006, p. 3) implausibly argues that “work stoppages virtually disappeared in New Zealand in the 1990s”. Conversely, Dyson’s (2007) claim – based on a comparison of the 72 recorded stoppages in 1996 with 42 in 2006 – that a state of employment relations harmony prevails as a consequence of ERA must be approached sceptically. According to Statistics New Zealand (2007), in 1999, the last full year of ECA, 16,700 person-days of work were lost through work stoppages. In 2001, the first full year of ERA, 54,400 person-days of work were lost through work stoppages. However, the number of lost days fell as low as 6,000 in 2004, before rising to 30,000 in 2005. On balance, it seems that New Zealand’s rate of stoppages, which is low relative to the experience of other Organisation of Economic Cooperation and Development members, is attributable less to a particular legislative framework and more to economic factors which have “exposed workers to global economic pressures whilst limiting their ability to exploit cyclical bargaining power where its exists” (Briggs, 2006, p. 12).              
CONCLUSION
Returning to the question posed in the title: is ERA a super-statute? The answer must be tentatively negative. While, currently, there appears to be little political appetite to scrap ERA, this may be attributable to inertia rather than consensus on the naturalness and efficacy of union agency. Furthermore, a de facto division of the workforce into one group of mostly unionised public sector workers and another of mostly non-unionised private sector workers, including the weakest members of the workforce, is a real one. Given that further privileging of collective action is unlikely, it is incumbent on unions to justify to different groups in society the confidence that ERA has shown in them, and to and exploit this. There is evidence of this happening as the union movement consolidates its traditional bases; reaches out to the weakest workers and social movements; and jointly solves problems with employers. Ultimately the future of collective action and ERA greatly depends on the extent to which unions as agents of change can, in the present, put forward attractive visions for the future.  
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