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ABSTRACT  


The Employment Relations Act 2000 seeks to foster a new productivity paradigm that focuses on employment relationships as the key to improving workplace productivity.  Key measures are the need for employers and unions to operate in ‘good faith’, efforts to reduce the inherent inequity of bargaining power, the promotion collectivism and the use of mediation for dispute resolution.  It reduces the freedom employers had under the Employment Contracts Act to impose the form of employment contract upon employees.  This paper argues that the Act has restored balance to the management of workplace relations.  This outcome is seen the way that the Act has not brought substantial immediate changes for most New Zealand workplaces.  
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THE EMPLOYMENT RELATIONS ACT 2000 – GETTING BALANCE IN WORKPLACE RELATIONS

Introduction

The Employment Relations Act 2000 aims to encourage workplace productivity by reducing inequality in bargaining power.  It gives new objectives for employment regulation in comparison with the era of the Employment Contracts Act 1991 and over the longer history of employment relations in New Zealand.  The requirements to operate in ‘good faith’ and enhanced dispute resolution procedures outside the formal legal system are significant initiatives to promote productive engagement between employers and employees.  Equally the Employment Relations Act re-introduced familiar aspects into employment relations, particularly in the return of a special status to trade unions and the support for collective bargaining.  These traditional elements are brought back into a labour market that has moved on from the time when unionism and collectivisation had been at their peak or even with their status a decade earlier.  In this sense, even in its familiar aspects the Employment Relations Act heralded a new direction in employment regulation.

This paper provides a commentary on the Employment Relations Act three years after its enactment.  The focus is on explaining why the significant reversal in labour market regulation arising from the new legislation has not brought dramatic changes in employment relations.  The commentary is based on a review of research undertaken during the period of the Employment Contracts Act, both dealing with that Act’s impact on labour relations and the larger labour market. 

Comparing regulation 

Comparison with the Employment Contracts Act underlines the challenges faced by the Employment Relations Act.  The Employment Contracts Act had a significant impact on the management of employment relations, most substantially in the decline of trade union membership and proportion of employment covered by collective contracts.  Such impact may be explained by four considerations.  First, the legislation changed the structure of bargaining virtually overnight and had a decisive impact on the distribution of bargaining power within workplaces as well as on formal structures (Harbridge and Thickett, 2001).  Second, the main impacts were consistent with pre-existing trends that were replacing industry-focused bargaining by workplace-based negotiation.  Third, the Act’s introduction was followed by the highest unemployment rate for over 50 years, giving scope for the redistribution of bargaining power to accelerate existing trends.  Four, reforms to the benefit system put in place in the early 1990s worked in concert with the Employment Contracts Act.  Unemployment benefit serves as an implicit wage floor and when reduced gave scope for adjustments in employment relations at the lower end of the labour market, as did the rise in the age of eligibility for Superannuation.  

The Employment Relations Act is not so reinforced by related initiatives or supporting labour market trends as was the Employment Contracts Act.  On the other hand, the Employment Relations Act does not seek a regime change on the same scale of the earlier reform.   

The Employment Contracts Act sought a decisive shift in favour of decentralised wage bargaining.  The Employment Relations Act has no equivalent single focus.  The primary goal is to promote productive employment relations based on fair dealing, mutual trust and confidence.  The route to productive employment relations involves measures to assist union representation.  Equally it is concerned to protect individual choice and to give employers and employees access to simpler dispute resolution procedures than existed under the Employment Contracts Act.  

The Employment Relations Act does not envisage a return to a centralised bargaining system although it contains provisions that support union membership and collective bargaining.  Such provisions imply that the Act will at least arrest previous trends of declining unionisation and collective employment.  In the sense that the new Act seeks to swim against dominant labour market trends, its task is harder than that which faced the Employment Contracts Act.   It is possible that the inherited low levels of union representation represent a bottom of the potential decline in collective bargaining.  In which case the task may not be as great as the precipitous fall in union membership applies.  This possibility needs to be assessed against the comparatively strong labour market that may lessen the motivation among employees to contemplate collective employment arrangements.  As well, the growth of employment arrangements such as part time and contract-based employment add to the challenge of expanding forms of employment relationship that are traditionally associated with permanent, full-time employment. 

A point of agreement is that the economic impact of regulatory change, as distinct from the immediate changes in the structure of employment relations, is hard to discern.  Econometric studies that have sought to identify evidence that the Employment Contracts Act affected labour market outcomes, either real wages or unemployment, have produced no clear evidence of a decisive impact from the regulation.  Neither has it been demonstrated that the Employment Contracts Act had an impact in redistributing income from wages and salaries to company profits.  Bertram (2002) identifies a fall in the GDP share of after-tax compensation of employees as having commenced in the early 1980s.  He thus concludes that the Employment Contracts Act is more appropriately seen as a symptom of a larger trend than as a significant event in its own right.  The concentration of national employment in workplaces of fewer than 20 employees is one potential reason for Bertram’s finding.  Individual and informal employment relationships make small organisations comparatively impervious to employment relations regulation.  This applies especially when dealing with regulation such as the Employment Relations Act that is designed to influence the quality of employment relationships.  

The central test of the Employment Relations Act is how far it helps build more productive employment relationships.  It believes that this will be achieved by fostering meaningful dialogue between employers and employees on the terms and conditions of their employment relationship, either based on collective or individual agreement.  Whether or not the Act has this consequence requires evaluation of three issues:

· Whether the perceived scope to increase meaningful dialogue, based on mutual trust and confidence, exists on a scale that is able to effect workplace productivity.

· Whether the measures contained within the Act are able to create the kind of dialogue required to make employment relationships more productive than they were.

· Whether the measures contained within the Act are sufficient to offset labour market trends that counter the impetus given to productive employment relationships. 

The immediate changes being brought by the Employment Relations Act, therefore, need to be judged against how workplace relations evolved under the Employment Contracts Act and how this was connected to broader developments in the labour market during the 1990s.  As well, the nature of the regulatory change introduced by the Employment Relations Act needs to be considered against the capacity of trade unions to respond to their change in status after a period of declining membership.

Workplace relations under the Employment Contracts Act 

The Employment Contracts Act brought immediate changes to bargaining arrangements and union membership but by the mid 1990s comparative stability had returned to employment relationships.  A radical de-collectivisation of industrial relations proceeded in the years immediately after the 1991 Act.  Post 1995, there was consolidation by both unions and employers around the relationships set by the Employment Contracts Act, at least as observed through the outcome of collective bargaining (Harbridge and Crawford, 1999).  By this stage, employers were seeking few further changes in employment conditions related to issues such as hours of work, overtime payments, sick leave or redundancy payments.  Trade unions continued to decline in membership but the rate of decline slowed and membership concentration in the ten largest unions increased (Crawford, Harbridge and Walsh, 2000).

Beyond the stabilisation of the structure of employment relations some research suggested a re-emergence of consultation and cooperation between employers and employees, including positive attitudes to union representation and collective styles of bargaining (Gilson and Wagar, 1997).  Aggressive use of the Employment Contracts Act was claimed to be associated with cost-cutting exercises, defensive business strategies, downsizing and an absence of ‘progressive decision-making ideology’.  The implication of this investigation was that competitive processes were encouraging a return of productive workplace relations.  This might be seen in evidence from the Business Practices Survey 2000.  That survey was conducted around the time of the Employment Relations Act’s introduction and found that 86% of all businesses measured their employee satisfaction in a systematic way (Ministry of Economic Development, 2002).  Of course, this does not imply action was taken to meet employee expectations but the willingness to gauge workforce satisfaction is potentially a starting point for meaningful dialogue.   

The development of a two-tier workforce was highlighted in a survey of employees undertaken during November 1998.  As with other evidence collected during the later period of the Employment Contracts Act, high and low income employees were found to be experiencing new bargaining structures in different ways (Rasmussen, McLaughlin and Boxall, 2000).  Around two thirds of the 534 respondents indicated that they had no choice between an individual or collective contract but a similar proportion had negotiations over the contract arrangements offered or were satisfied with the employers’ offer and had not felt a need to negotiate.  Similarly close to two thirds indicated that their present pay and conditions of employment were ‘good’ or ‘very good’.  A higher proportion agreed (or ‘strongly agreed’) that if there was an aspect of their employment that caused dissatisfaction they felt ‘comfortable’ to talk about it with their boss.  For those who had been able to have some input in the bargaining process, a significant proportion indicated that it had resulted in modifications to their employer’s initial offer.

Against the overall positive findings, persons in low skilled occupations, on lower incomes or working part-time most frequently had little choice in relation to bargaining and representation, had no negotiation and were unlikely to secure changes if there was (Rasmussen et al., 2000).  These same employees were also least satisfied with their contract outcomes.   

Overall, the desire to see changes to the Employment Contracts Act was expressed more frequently than a preference for its retention unreformed.  Typically a re-balancing of rights and powers under the legislation was envisaged rather than its wholesale reform.  Importantly for assessing the Employment Relations Act, the desire for change was not limited to those who were relatively disadvantaged.   Rasmussen et al. (2000) interpreted much of the desire for change as resulting from professionals and middle income earners who saw negative impacts of the Employment Contracts Act on vulnerable parts of the workforce.  One interpretation is that expectations of change reduce among those employees who have no direct experience of alternative employment relations.  If so, this may explain the mixed assessment among low paid employees.   

From an employee’s perspective, dissatisfaction may be expected to be particularly high if they have experienced change in their present employment.  In Rasmussen et al.’s (2000) sample, a fifth of respondents had less than 12 months experience with their current employer.  This is significant as new recruits are less likely to be critical of their existing employment arrangements than longer-serving employees.  Indeed the survey found that half of the respondents with more than seven years service sought change to the Employment Contracts Act compared with 30% of those with less than 12 months service.  This difference suggests that employee expectations of employment are shaped by the terms and conditions accepted on appointment.  If the survey findings hold for the larger labour market, it implies that the comparative stability in bargaining arrangements, aligned with high employment turnover, will reduce employee expectations of employment relations being turned back.

Labour market trends during the 1990s

Associated with the stabilisation of employment relations structures was a period of employment expansion.  From late 1991, when New Zealand had its highest unemployment rate in over 50 years, a period of employment growth followed.  Total employment grew by 18.4% from 1.48 million in June 1990 to 1.76 million in June 2000.  Over the same period the working age population increased by 15.1% from 2.51 million to 2.89 million.  These trends allowed unemployment to fall given only a modest change in the labour force participation rate (from 63.9% to 64.8%).  

Despite an average employment growth of 1.4% the labour market continued to have spare capacity.  Official unemployment was 7.5% in 2000 compared with 7.1% in 1990, although it had reached a peak of 10.6% in 1992.  The overall employment growth hides the redistribution of employment between males and females.  In 1987, 71.2% of males of working age participated in full time work: in 1990 the rate was 63.7% and by 1999 it was 60.2% (figures cited in Morrison, 2001).  Female participation rates increased during the 1990s but significantly so for part time participation only.  The full time participation reached almost a third but this was still low by international comparison.  Evidence from the Household Labour Force Survey indicates that although the number of jobs increased relative to the female labour supply, the available jobs provided less paid work than women wanted.  For example, the proportion of part timers looking for full time work went from 4.7% to 14.5%, a slightly higher growth than that among males (5.1% to 13.2%).  

Over the five years post 1995, the average increase in real wages was 0.6%.  The real increase was significantly lower for blue collar and customer, service and sales employees than it was for professionals.  The low rate of wage growth experience across large parts of the workforce, combined with the evidence of unsatisfied demand for longer hours of work, led Morrison (2001) to observe: 

…by the end of the decade [1990s] few of those most disadvantaged by restructuring of the public and manufacturing sectors in the 1980s had re-established their pre-reform position.  The 1990s offered new employment opportunities for some, but did little for those who started the decade at the end of the queue (page 86). 

A potential outcome of the 1990s encouraged by continued employment growth was pent up frustration in sections of the workforce.  A return of confidence in the security of employment, increased employment opportunities and low levels of real wage increases might expect to be translated into increased expectations of improved rewards from employment (Skiffington, 2002).  Of course, this possibility needs to be assessed against the growth of the professional workforce that had obtained comparatively high wage growth during the 1990s.  By 2000, manufacturing provided just 16% of national employment.  From 1991 to 2000, the share of national workforce made up of white collar workers increased from 35.8% to 39.1%.  

Scope of the Employment Relations Act

The Employment Relations Act assumes that employment relations involve inherent inequality and that collective representation of employees by trade unions is the single most effective way to redress the inequality.  A central purpose of the Act is, therefore, to promote unions as legitimate, significant and positive institutions.  In turn, the outcome is intended to be increased participation in unions among employees as well as a greater willingness among employers to engage unions in meaningful dialogue.  This aspect of the Act introduces a number of obligations that will benefit unions and collectivism.  Other provisions of the Act focus on the goal of promoting productive employment relationships by reducing the need for resort to judicial intervention for resolving workplace conflict and by promoting the integrity of individual choice.  

In seeking to give protection to the full range of employment relationships, the capacity of the Act to bring dramatic change in any single direction is reduced.   The Act, for example, requires that employees covered by a collective must join a union that is a party to that collective.  Any impact of this on union membership is diluted by allowing the continuance of individual agreements for employees whose job is potentially part of a collective agreement.   This even handedness has particular significance as there is less likelihood of the form of agreement affecting employment terms and conditions for the same job than there was in the early period of the Employment Contracts Act.  Employers have had opportunity to secure changes to collective agreements and to introduce a culture of individual agreements into previously collectivised workplaces.  Consequently where collective agreements survive they are likely to be of a form that employers are broadly satisfied with.  This makes it likely that employers would seek to keep comparable terms and conditions in their individual and collective agreements.  In turn, if the same employment conditions can be obtained without joining a union, the incentive that employees have to join a collective may reduce. 

As the Act proceeds it is possible that a gap might emerge between individual and collective agreements.  Unions may succeed in amending collectives in ways that employers are reluctant to extend to those on individual agreements or which employees on individual agreements do not wish to accept.  How far this occurs will depend partly on the willingness of employers to manage two parallel systems, which imply a cost financially and in terms of employee goodwill (Walsh and Harbridge, 2001).  From the employers’ perspective, a preferred outcome might be to limit the scope of employment agreements to matters that can be uniform across all employees. 

A further aspect of the binding together of union membership and collective bargaining is the immediate possibility of a drop in collective bargaining coverage.  At the end of the Employment Contracts Act, an estimated 420,000 workers were employed on collective contracts whereas union membership had fallen to around 300,000 (Harbridge and Thickett, 2001).  This meant that over a quarter of the collectivised workforce was not unionised.  This suggests an immediate recruitment potential for unions but other considerations suggest of less than the 120,000 shortfall of non-unionised collective employees.

Some employers may have accommodated a non union collective contract but favour individual agreements over a unionised collective agreement.  Similarly some employees may oppose union membership, at least of an existing industry-wide union.  A high proportion of the non union, collective employment was found in workplaces that had no or little union membership.  Consequently another possibility is for compliance to the Employment Relations Act by forming new enterprise-based unions.  In which case, although there is a requirement for unions to operate at ‘arm’s length’ to employers, there may not be the same significance from union membership growth as would occur if it was affiliated to established unions.  It would, for example, diminish any revival of multi-employer collective bargaining.

The introduction of ‘good faith’ as the basis for conducting employment relationships has potentially wide significance but again there are reasons to believe any impact will take time to emerge.  The Act sets out minimum requirements consistent with good faith bargaining and these are further elaborated in the Code of Good Faith.  This detail seeks to truncate the process undertaken overseas where Courts and labour boards have been left to identify the precise obligations over a number of years (Davenport, 2000).  In so doing, the codification of good faith obligations is partly reflecting existing common practice with the intention of making it more uniform across New Zealand (Walsh and Harbridge, 2001).  Case law may need to develop before the application of the good faith requirement to information disclosure and to matters beyond bargaining becomes significant.  As well, it has been noted that where information disclosure obligations have operated for some time, as in the United States and Europe, they have not radically altered the balance of bargaining power (Brown, 1996).   For example, the sharing of financial information with union officials binds them to confidentiality agreements that can limit the ability of union negotiators to explain the reasons for their decisions.  As Walsh and Harbridge (2001) observe, the ‘top table’ response ‘trust us - we know things that you don’t’ may not be convincing to union members, especially if the decision is a compromise to an original bargaining position.  

Trade union membership

As already identified, a growth in trade union membership is expected to be the most immediate impact of the Employment Relations Act.  This will arise from the requirement that unions registered under the Act have the sole entitlement to negotiate collective agreements.  Beyond this, opportunities for membership growth arise from the provisions of the Act that give union representatives rights of access to workplaces for purposes related to the ‘employment of members’ and for purposes related to the ‘business of the union’.  These provisions apply even in the access to workplaces where a union currently has no members.  Paid leave for ‘employment relations education’ gives training opportunities for union representatives.  As well as raising the effectiveness of unions in the workplace, training has potential to help the recruitment of workplace delegates and the overall participation in union activity.  Beyond the specific provisions of the Act, the promotion of unions as a legitimate institution improves their basis for recruitment and effective representation.

How large a turnaround in union membership should be expected needs to consider how unions changed during the 1990s.  Prior to the Employment Contracts Act, statutory protections had reduced the reliance of unions on competitive recruitment.  Post 1987 there was a need for registered unions to operate with a minimum membership of 1000.  A period of membership consolidation resulted until the Employment Contracts Act.  Although the major impact of the Employment Contracts Act was a sharp decline in union membership a secondary trend saw a growth in small unions (Barry and Walsh, 2002).   Unions of over 5000 members retained over 80% of all union members helped by the number of big unions falling from 28 to 12 from 1991 to 1999.  In contrast to the perception of relative success by big unions, unions with fewer than 1000 members were the only ones to increase their absolute membership during the 1990s.  These small unions partly reflected constraints on union organisation but in some cases they responded to a demand from particular groups of worker for more focussed and assertive representation than provided by being part of a large union (Barry and Walsh, 2002).  In this kind of development the 1990s saw the emergence of new forms of representation that to some degree lessen the likelihood of sudden change under the Employment Relations Act.

The consolidation of resources in fewer large unions presents a misleading impression of the scope to revive membership.  Membership concentration was associated with an uneven decline across sectors of the economy.  By 2000, four sectors accounted for over 90% of union members: public and community services; manufacturing; transport and storage; and financial and business services (May, Walsh, Thickett and Harbridge, 2001).   This distribution tends to attach union membership to those parts of the economy that are in relative if not absolute employment decline.  For example, union membership remains much higher in the public sector where employment has declined substantially.  

A further level of concentration exists when distribution among individual workplaces is examined.  Typically if a workplace retained union members a large proportion of the workplace was a union member.  The recruitment challenge facing unions is to move into workplaces and sectors that have little, if any, current union membership.   On the other hand, it has been suggested that a union seeking to use its limited resources effectively may be advised better to target workplaces where workers have already demonstrated their support for unions (Walsh and Harbridge, 2001).  The recruitment strategies developed by unions during the 1990s tended to take this focus (Boxall and Haynes, 1997).  Employees tend to join unions for their traditional industrial services of collective bargaining, contract enforcement, grievance representation and out of empathy for the concept of unionism that is most likely to exist in those activities that have retained union membership (Iverson and Ballard, 1996.  Efforts to promote membership through non-industrial services such as financial services and discounts on goods and services promoted by the union (such as travel) appear not to influence decisions to join unions (Barry and Walsh, 2002).   

Further considerations

For collective contracts negotiated under the Employment Contracts Act without a prior expiry date, the Employment Relations Act permits their continuance up to 31 July 2003.  The lag is potentially significant as during the later years of the Employment Contracts Act over 50% of employees on collective contracts were on contracts lasting 24 months or more (Harbridge and Thickett, 2001).  A variation to the expiry date to some time after 1 July 2001 was possible but only based on the results of trade union ballot of members affected.  Thus in contrast to the Employment Contracts Act, at least in respect of the re-negotiation of collective agreements, a staggered response should be expected.   

Most employees in New Zealand are employed on individual agreements.  The Employment Relations Act is not designed to change this, although it does assist collective bargaining where this is favoured by employees.  The Act has potentially significant consequences for the individualised workforce but these are hard to observe compared with trends in collective bargaining and union membership.   For example, section 68 of the Act seeks to protect the integrity of individual choice by outlining specific unfair bargaining practices, including situations where an employee ‘reasonably relies on the skill, care or advice’ of the employer or their agent as well as the use of oppressive means, undue influence or duress or not giving opportunity to seek independent advice.  Such requirements potentially imply much greater care by employers over the advice or comment given to prospective employees.   

The Employment Relations Act replaced the Employment Tribunal by the Employment Relations Authority and gave the new agency expanded jurisdiction and reduced formality compared with its predecessor.  This is designed to make it easier for employers and employees to resolve employment issues.   At the same time, the Act promotes mediation as the primary mechanism for resolving employment relations problems, seeking to minimise resort to the new Authority.  Mediation is being offered in more accessible modes than previously, including telephone or internet-based dialogue and workplace visits.  This flexibility is designed to provide intervention before problems escalate to the point where employment relationships are irretrievably broken.  Testing this proposition will require any behavioural adjustments to have settled down.  Providing accessible resolution procedures may, for example, change the willingness to bring issues to mediation.  Employees may be influenced by a perception that the Employment Relations Act strengthens their hand and, therefore, be less willing to compromise in mediation than previously.  Employers mindful of their access to the expanded jurisdiction and reduced formality of the Employment Relations Authority may similarly raise their expectations of mediation.  Once again, full evaluation of the Employment Relations Act.

Conclusion

The Employment Relations Act focuses on employment relationships as the key to improving workplace productivity.  It replaces key aspects of the Employment Contracts Act but should not be expected to have an immediate impact on employment relations on the scale achieved by that earlier legislation.  From the outset, the capacity of employers to impose a form of agreement (individual or collective) upon employees who would prefer an alternative type of agreement is reduced.  On the other hand, there are constraints on expanding the coverage of collective employment relations that did not arise when the emphasis was on expanding individual contracts.  This applies especially to the negotiation of multi-employer collective agreements.  Moreover, change in the balance of individual and collective agreements needs to be seen as an intermediate outcome of the Act for which the final test is the enhancement of workplace productivity.

Returning to the three questions asked in the second section of the paper, this review gives some reasons for explaining why the Employment Relations Act has yet to bring changes to the workplace on anything like the scale of the previous regulation.  First, evidence suggests that there was a significant evolution of employment relations under the Employment Contracts Act.  This involved development of new unions that responded to the desire among some occupational groups for assertive engagement with unions and greater dialogue between managers and employees in already unionised workplaces.  Second, where the Act has capacity to influence the relationship between management and employees the impact will take time to evolve.  The provision to require good faith dialogue, for example, is still be translated into new obligations that significantly extend past engagement.  Third, the larger labour market remains unsupportive of a sudden shift in workplace relations.  In particular, the comparatively buoyant labour market and security of employment militate against high motivation for union membership.
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